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STATEMENT OF THE CASE

Carlos L. Byron was indicted jointly with

Frank E. Alley for using the mails in furtherance

of a scheme to defraud, in violation of Section 215

of the Federal Penal Code. The defendant Alley

w^as never apprehended and Byron alone was tried

and convicted. The indictment is in five counts,

each charging the mailing of certain letters in fur-

therance of a fraudulent scheme. The scheme is

set out in detail in Count One of the indictment.

The defendant was convicted on all five counts.

THE INDICTMENT

The fraud scheme alleged in the indictment

briefly summarized is as follows: that the de-

fendants, Byron and Alley, for the purpose of

swindling, cheating and defrauding certain named
persons in the indictment and other persons to the

Grand Jurors unknown and the public generally,

who will be hereinafter referred to as "victims,"

out of their money and property and to defraud

them thereof, would fraudulently and dishonestly

represent, pretend and promise to the said victims

that they could procure for them patents and title

to certain lands in the State of Oregon, w^hich will



])c refciTcd l,o hercnfter ns "selected lands" and

"potcoled lands," if the victims would pay to the

defendants certain sinns of money as location fees

and alleged expenses; that the defendants were

then and had, for a long lime prior thereto, been

snccessfrdiy engaged in procuring for many appli-

cants, title to the said patented and selected lands,

located within the Roseburg, Oregon, Land Dis-

trict and having great value for timber thereon, by

means of the procedure hereinafter set forth. That

the lands designated as "selected" were lands lo-

cated in the Roseburg, Oregon, Land District and

had previously been selected by F. A. Hj^de & Co.

and F. A. Kribs and their transferees, under the

Forest Lieu Selection Act of June 4, 1897. That the

manner and method by which the title to the base

lands offered by the selector had been acquired,

was fraudulent and unlawful and that adverse pro-

ceedings were then pending in the Land Depart-

ment, in which it was sought to cancel the selec-

tions on the ground of fraud. That such adverse

proceedings would result in the cancellation of all

of the selections; that there were large tracts of

other lands located in the said Land District, which

are hereinafter designated as "patented lands,"

which were lands to which patents from the Gov-

ernment had previously been fraudulentlv ob-



tained and Ihat the lands had theretofore been

restored to the public domain by the action of the

Supreme Court in certain suits in equity in which
the United States was plaintiff and the Linn and
Lane Timber Company and others were defend-

ants.

It was a further part of the scheme to defraud,

that the following misrepresentations and pre-

tenses should be used:

(a) That the said selected and patented

lands were open to entry and sale under the

timber and stone act.

(b) That persons who filed through the

defendants' agency on such lands, would re-

ceive patent and title within two years from
the date of the application.

(c) That persons who would make appli-

cations for such lands, through the direction

and guidance of the defendants, to the Land
Office at Roseburg, would, by such applica-

tions and valuable services to be rendered by
defendants, obtain for themselves a prefer-

ence right to purchase such lands from the

Government at $2.50 per acre.

(d) That in order to obtain title to said



lands, it was a necessary and proper procedure

to file an application for same in the Roseburg

Land Office and a preference right to pur-

chase same would be secured thereby.

(e) That the Government purchase price

for the lands was $2.50 per acre and no more.

(f) That it was not necessary for an ap-

plicant to make a personal examination of the

lands applied for under the timber and stone

act, prior to the filing of an application, but

such examination could be made, subsequent

to filing, by an agent.

(g) That by reason of the services lo be

furnished by defendants, such applications

for said lands filed under their guidance and

agency, would be allowed by the officials of

the Land Office, and upon payment of $2.50

per acre by such applicant, the Government

would issue a patent within two years from

the date of his application.

(h) That such applications, filed under

the direction and guidance of the defendants,

would be the first valid applications in point

of time filed in the Land Office for the respec-

tive tracts of land applied for.



(i) That the defendants would require

the victims to pay them from $100 to $1,000

each for their pretended services in locating

them on the lands and pretending to do every-

thing necessary to procure a preference and
vested right to the lands, and that the defend-

ants would cheat and defraud the victims out

of all the money so recei^ed and give them
nothing in return therefor.

(j) That to induce the victims to part

with their money, the defendants would pre-

tend to agree verbally, or in writing, that they

would furnish such necessary additional serv-

ices to secure patents to the lands and that, in

the event any such patent should not be pro-

cured, they would refund to the victims the

money paid them.

(k) Thai for the purpose of allaying and
dispelling the suspicions of the victims, the

defendants would pretend to agree that a por-

tion of the fees, due defendants for their serv-

ices, should be paid after title was secured by
the victims from the government.

(1) That the defendants would, by reason

of their great skill and knowledge of public
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land laws, cause a reversal and change of cer-

tain rules and regulations and decisions of the

General Land Office and Department of the

Interior and in that manner secure title to

such land for their victims.

(m) That the defendants would represent

that many other persons were anxious to make

applications for and secure patent to the said

lands, tlirough the agency of the defendants.

In carrying out this scheme, the defendants

would cause the mails to he used in transmitting

applications, letters concerning same, pretended

notices of appeal and other documents pertaining

to their procedure or plan above outlined.

By way of negativing the above alleged false

representations and pretenses, indictment alleges

that as the defendants well knew:

(a) They had never succeeded in secur-

ing title for any one for either the said select-

ed or patented lands, by means of their said

procedure, or otherwise.

(b) That such procedure was worthless,

useless, sham and of no account whatsoever.

(c) It was impossible to initiate or secure



any preference or vested right to purchase any

of said lands from the Government.

(d) That each and all of the victims, who
should pay money to the defendants for their

pretended services, would be defrauded out of

same.

(e) That neither the selected, nor patent-

ed lands were open to sale, selection or entry

under any of the public land law^s of the Unit-

ed States and all applications for same would
be rejected by the Land Department.

(f) That such lands could not be pur-

chased under the timber and stone act for

$2.50 per acre and, if open to entry, could

only be procured by payment of the appraised

value thereof.

(g) That patent cannot be secured for

any land under the timber and stone act, un-

less the applicant made personal examination

of the land applied for, within thirty days

prior to filing such application, as that was
the rule and regulation of the General Land
Office.

(h) That every application filed for the

purchase of any of said land, would be uni-



8

formly rejected, disallowed and denied by the

Land Office.

(i) That upon the various and respective

tracts of land upon which the defendants

would procure their victims to file applica-

tions, there had already been similar applica-

tions to purchase said lands filed by other

persons, which similar applications were prior

in point of time to those filed through the

agency of the defendants.

(j) The defendants never intended at any

time to return or repay any money paid by the

victims to them for their pretended services,

in the event the victims should fail, for any

reason, to secure patent from the Government

for the lands applied for by them.

(k) The agreements made by the defend-

ants for the return of of money to the victims,

in the event of failure to get the land, were

made for the purpose of prevailing upon the

victims to believe that the money would be

returned and to prevent them from discover-

ing the fact that they had been cheated, swin-

dled and defrauded.

Pursuant to the above stated scheme, the de-
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fendants are charged with maiUng and causing to

be mailed five distinct letters, which are set forth

in detail in the five counts of the indictment.

THE PROOF
The indictment alleges a cleverly contrived

swindle, especially adapted to prey upon the public

belief that the acquisition of timber lands, under

the limber and stone act, is a short cut to wealth.

The machinery of the United States Land Office

was taken advantage of to give a semblance of

legality to the methods of the defendants and the

victims of the scheme were beguiled into believing

that the defendants were honest and above board

by the pretended agreements to accept a part of

the compensation for their services and to refund

the payments made, if title was not obtained.

Counsel for Plaintiff in Error make no con-

tention in his behalf that the proof failed lo sup-

port the material allegations in this indictment.

Even a casual inspection of the testimony of the

Government's witnesses, as set forth in the tran-

script of record and particularly the testimony on

cross examination of the defendant Byron, will

convince any one that the defendants w^ere en-

gaged in a bare faced swindle and that they were

common and despicable cheats. The persons de-
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fraiided were from the oidinary walks of life: a

pattern maker, a school teacher, a taxicab driver, a

housekeeper and others to whom it meant a great

deal to part with even a small amount of money.

To show the methods used by the defendants,

who almost invariably operated together, we will

cite two of their transactions.

E. G, Wilson testified (Tr. p. 108) that in

April, 1917, Byron interested him in filing a tim-

ber and stone application on what was claimed to

be very valuabie timber land. Byron represented

that the land was involved in a Hyde and Benson

lieu selection, br.t would soon be thrown open to

entry. That Wilson could obtain a preference

right to the land by filing on same at once. Byron

exacted $300 from Wilson for his services and

gave a written promise to return same if Wilson

did not get title, and Wilson agreed to pay $700 in

addition when title was secured. (See Gov. Ex 7.)

The application was sworn to before a Commis-

sioner and was sent by mail to the Land Office on

March 29, 1917. Byron further advised Wilson

that Alley would take care of the legal end and

Wilson had nothing further to do but make appli-

cation. Wilson's application was rejected by the

Land Office, because the land applied for, which
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had been in a lieu selection, was patented to F. 0.

Kribs, September 5, 1903. (Tr. p. 118.) How-

ever, Wilson was not advised by Byron of this

state of facts (Tr. p. 110) Wilson never got his

money back. Later Byron also located Wilson on

another piece of land involved in a lieu selection.

This was a homestead application. Witness paid

Byron $300 in this instance and obtained a written

agreement similar to the first one. (See Gov. Ex.

8.) This application was filed April 25, 1917;

it was sworn to before a Commissioner and mailed

to the Land Office. The Land Office returned the

application to Alley, because the postoffice ad-

dress of the applicant was not stated in the appli-

cation. The application was never returned to the

Land Office. The same land had previously been

filed on under the timber and stone act by one

Louis Larsen. (Tr. p. 119.) Wilson, of course, did

not get title to this land and never got his $300

back.

The Louis Larsen mentioned was filed on the

land embraced in Wilson's homestead application

at the instance of Byron in 1914. Larsen made a

T. & S. application. He paid Byron $250 for his

services and was to pay $750 more when he got

patent. He had a written contract with Byron to
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ihpA effect. (See Gov. Ex. 2.) Larsen, of course,

never got the land and was afterwards assured by

Byron that the claim would come out all right.

About eight months before the trial of this case,

which was subsequent to the filing of the Wilson

homestead application, Byron told Larsen, he

thought that he would get his claim. (Ti\ p. 78,

79, 87, Gov. Ex. 43.)

There are other instances in the proof where

Byron located two people on the same piece of

land and took money fi^om both of them and gave

written agreements to return the money if the

land was not secured and failed to live up to the

agreement.

Another example of the defendant's fraudulent

operations may be noted in the cases of the wit-

nesses Heales and Miss Shane. Heales made a

homestead application, through Byron and Alley,

in 1916 Byron represented that he should make

a temporary filing and within ninety days every-

thing would be cleared up. That Byron was so

sure it would go through that it was 97 per cent he

would get the land and 3 per cent he would not.

Heales made his application before the County

Clerk at Albany. (Gov. Ex. 27 is the application.)

Heales paid Byron $300 and was to pay $700 more
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when he gol title. After the expiration of the

ninety days, Heales inquired of Byron regarding

the second filing and Byron replied that every-

thing was going along fine. Afterwards the wit-

ness called Byron up and asked him who the two

ladies were who filed at the same time witness did

and Byron said witness was butting into his busi-

ness and if he was dissatisfied, he could get his

money back. Witness requested his money and

Byron said he would see him the next week. Af-

terwards, witness again called Byron, wlio said

that as soon as he could get the relinquishment

from witness he would get the money for witness.

A few days afterwards. Alley called up witness and

requested him to be at the railroad station at a

certain time. Witness went there and met a Miss

Shane with the defendants. They turned over to

him $200 and a promissory note for $100, made

by Miss Shane. Witness then signed a relinquish-

ment to his claim. At the time witness signed the

relinquishment, he had not been advised by either

of the defendants that his application had been

rejected by the Land Office and did not know this

to be a fact. (See Ti\ p. 144, relinquishment and

witness' homestead application are Gov. Ex. 27.)

(Gov. Ex. 28 is witness' contract with Bvron.)
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Heales' applicalion was filed May 6, 1916, upon

a portion of the so-called patented lands. The

application was rejected June 23, 1916; appeal

filed, which was rejected by Commissioner No-

vember 11, 1916, and the case finally closed.

(Tr. p. 184.)

Joanna Shane first learned of the opportunity

to purchase Ihis relinquishment through a Miss

Parker. She was at the station and met Heales

and Byron and Alley, who were handling the pro-

ceedings. After paying over the $200 and the note

to Heales, she went to Albany to file on the land

at Alley's direction; Byron went along on the train.

She was told by either Byron or Alley that she

could file on the land, but was not told that the

land w^as involved in a forest reserve, or in another

T. & S. application then pending. She did not

have any agreement for the return of her money,

if she did not get the claim, but understood that

she could have her money back b}^ asking for it

if the claim did not go through. She also had an

understanding with either Byron or Alley that she

was to pay Byron a further location fee of $700,

when she got title. (Tr. p. 168, Gov. Ex. 44 is

witness' application.)

Miss Shane's applicalion was filed March 16,
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1917. It was rejected because the land was not

open to entry. No appeal was filed and the case

closed April 30, 1917. (Tr. p. 183, 184. Gov. Ex.

44.)

The sending of Miss Shane's application

through the mails was the basis of Count Five of

the indictment.

It will be seen in the Heales-Shane transaction,

that lieales was getting uneasy and when he began

to inquire of Byron about other people who were

in the party when he filed, Byron thought it best

to return his money, but did not do so promptly

and said he would have to wait until some one

else would take up the relinquishment. It is a

typical instance of "robbing Peter to pay Paul."

On cross examination, Byron admitted that he

had located from 35 to 40 people upon land in-

volved in the Hyde and Benson lieu selections;

that he had not kept track of the number and that

he had collected payment in advance from most of

them. That he also located 17 or 18 people on

homestead claims in the Santiam Forest; that he

filed three people on State selections in Oregon

and from 50 to 75 people on lands involved in

State selections in the Seattle Land District since
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the year 1913. In most cases he entered into con-

tracts with the persons he located, requiring them

to pay a fee down and the balance when title was

secured and, in the event he failed to get title, he

would repay the money. Defendant knew in 1914,

when he first started locating people on Hyde and

Benson lands, that the Land Department was en-

forcing the rule that an application made for lands

embraced in lieu selection would be rejected be-

cause the land was withdrawn from entry, but he

claimed that the courts had not passed on the

point. He said the Land Office would reject

the applications as long as the lieu selections were

pending and so advised every one who filed; that

he expected to appeal every case to the Secretary

of the Interior so that if the selections were patent-

ed, he could go into the courts afterwards and en-

force his rights. (Tr. p. 229, 232.)

He later stated that the applicants would not

acquire any prior right by filing an application to

lieu lands, but would be entitled to notice of can-

cellation of the selection and in that manner be

likely to be the first ones to file when the lands

were thrown open to entry.

Byron claimed that Alley disappeared in June,

1917, taking with him all the records. Byron paid
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Alley about $100 on each claim for Alley's serv-

ices. From then until the trial in April, 1918,

Byron never made any attempt to ascertain the

status of any of these claims from the Land Of-

fice. He admitted being involved upon contracts

with the applicants, who testified in the case, be-

tween $8,000 and $10,000, but nevertheless, did

not investigate as to the status of any of these

claims after Alley disappeared. During the five

years preceding the trial, which was about the time

that Byron was engaged in locating people on lieu

lands and forest lands and State selections under

contracts as above described, he disposed of prop-

erty to the extent of more than $20,000 and did not

at the time of trial own any property, except cer-

tain mining property, which was in the process of

development. That some of the money that he

obtained from applicants located by him was used

in the development of this mine and the rest used

in paying his living expenses. In fact he did not

segregate the money at all, but used it generally.

In other words, Byron spent this money as fast as

he got it from his victims, although he admits that

he was getting them in on a proposition which was

just as likely to fail as succeed. He has, by his

own testimony, admitted that he did not intend to

return their money because, upon receiving same,
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he immediately put himself out of the position to

return it if he failed to get the land for the ap-

plicants. (Tr. p. 229 to 237.)

ARGUMENT

There are 57 assignments of error. Counsel

for the defendant in error have made no reference

in their brief to assignments 51/2, 7, 11, 12, 18, 19,

23, 25, 26, 29, 30, 31, 32, 33, 34, 36, 37 and 52 and

we presume, therefore, that they have abandoned

them and we will forego argument thereon. Coun-

sel have divided their assignments into 41 "Speci-

fications of Error." For convenience we will at-

tempt to follow in our argument this division of

the assignments as closely as possible.

I.

THE INDICTMENT IS NOT REPUGNANT

Specification of Error 1. Assignment of Error 1.

Counsel claims the indictment to be fatally de-

fective because two averments of the numerous

representations to be made by the defendants in

furtherance of the fraudulent scheme, are incon-

sistent. They call attention to the allegation that

the defendants would represent that by reason of

their pretended alleged services, the applications to
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purchase under the timber and stone act would be

accepted and allowed by the officials of the United

States Land Office. (Tr. p. 10.) They claim that

this allegation is directly contradictory to the alle-

gation that defendants would represent that they

could, by reason of their great alleged skill and

knowledge of public land laws, cause a reversal

and change of certain rules and regulations of the

United States Land Office and the Department of

the Interior and in that manner secure title to the

land. (Tr. p. 13.)

It is not claimed in the indictment that all of

the misrepresentations, which it is alleged Byron

planned to use in furtherance of his scheme, would

be employed by him in talking to each of the vic-

tims, who might come within the range of his

persuasive voice.

There is no repugnancy in these allegations.

The defendant might represent to one party that

his application would be accepted by the Land

Office by reason of the pretended services to be

performed by the defendant. He might go in fur-

ther detail and represent to another victim that the

Land Office would reject the application, but, by

reason of his skill and experience, he could cause

a reversal of their action by appealing to the Com-



20

missioncr or the Secretary and secure a reversal

and in tliat manner compel the local office to ac-

cept the filing.

If there is any inconsistency in these allega-

tions, the fault lies not with the indictment but

with the defendant's scheme. Referring to the

proof: the witness Coles testified that Byron told

him that Coles' filing would be rejected, but Byron

would take an appeal to the Land Commissioner,

who would also reject it because he was standing

in with the large interests, but another appeal

would be taken to the Secretary of the Interior,

who would undoubtedly have the application al-

lowed. (Tr. p. 98.)

The defendant might conceive several incon-

isistent means of carrying out a fraudulent scheme

and use one or all of such means.

Lehman vs. United States, 127 Fed. 41 at

45-46.

IL

COMPETENCY OF TESTIMONY AS TO BY-

RON'S REPRESENTATIONS OF AMOUNT
OF TIMBER ON THE LANDS

Specifications of Error 2, 3, 15. Assignments of

Error 2, 3, 17, 39.
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Under the above assignments, the Plaintiff in

Error complains of the admission, over objection,

of the testimony of Seeger, that Byron told him

there was approximately 10,000,000 feet of timber

on the land he applied for and that the reason he

stated under oaih in his application that the land

contained but 1,000,000 feet of timber was that he

had never made an application before and the mat-

ter of filling out same was left to Byron. (Tr. p.

52, 54.) The indictment alleges that the defend-

ants would represent that certain lands, having

great value for timber, were involved in lieu se-

lections and could be entered and acquired under

the T. & S. Act. (Tr. 6.) Indictment also alleges

that the defendants represented that persons who

should, through their agency, file upon such lands

would acquire patent to same and that the proper

find legal method of filing the applications would

be to do so through the agency of the defendants,

Vvho would perform valuable services toward ob-

taining title for their victims. (Tr. p. 8.)

The victims, of course, would not have parted

with tlieir money unless they expected to make

some profit and the above testimony of Seeger is

particularly relevant and material in showing that

the victims relied upon and believed Byron's rep-
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rcsentations and Ihat whatever they did was at his

direction in the belief that he was directing them

to do everything necessary to acquire title. The

fact that the testimony shows up Byron in the

unfavorable light of inducing the victims to de-

ceive the officers of the Government, does not

make the testimony any less relevant or competent.

III.

REGARDING THE REPRESENTATION THAT
IT WAS NOT NECESSARY TO PERSONAL-

LY EXAMINE THE LAND BEFORE FILING

UNDER THE T. AND S. ACT.

Specifications of Error 4, 23, 37, 38. Assignments

of Error 4, 38, 53, 54.

It is urged by Plaintiff in Error that personal

examination of the land by an applicant previous

to filing as is required by Land Office regulations

is contrary to law and, therefore, no testimony

should be admitted as to Byron's representations

on the subject and the jury should have been in-

structed that the defendant committed no crime

by advising the applicants that it was not neces-

sary to visit the land before filing.

The indictment alleges that the defendants

would represent that in order to secure title to the
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patented or selected lands, it was not necessary for

any of the victims to make any actual or personal

examination of the said lands prior to making ap-

plication to purchase same under the T. and S.

Act, but on the contrary an examination of the

said land could be made by an agent for the appli-

cant and at a time subsequent to the filing and

presentation of the application to the Land Office.

(Tr. p. 9.) By way of negativing this allegation,

the indictment alleges that the representation that

such examination was unnecessary was false, frau-

dulent and untrue in this: That in each and every

instance, even if the lands had been subject to

entry, it was required by the rules and regulations,

duly promulgated by the officials of the General

Land Office, thai a personal examination of the

said lands must be made by the applicant within

(birty days prior to the date of his application.

(Tr. p. 18.)

The proof shows that in nearly every instance

the applicants were advised by Byron or Alley that

it was not necessary for them to see the land be-

fore fihng. (Tr. p. 110, 129, 140, 153, 155, 163.)

It nowhere appears that Byron ever advised any

of the applicants that the Land Office regulation

required personal examination of the land and
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that such regulation was being insisted upon and

failure to comply therewith would result in rejec-

tion of their respective applications. Byron testi-

fied that he had experience of many years as a

locator and from the general effect of his testi-

mony, it would appear that he was w^ell acquainted

with the fact that unless the Land Office regula-

tions are complied w^ith, patent cannot be obtained

and that as long as the title to the lands is in the

Government, the courts will not interfere wdth the

Department's construction of the land law^s. (Tr.

p. 232, 233.)

The Court instructed the jury on this point as

follows:

"Another feature of the alleged scheme and

artifice to defraud is that the defendants false-

ly represented that it was not necessary for the

applicants personally to inspect the land to be

filed upon. It is a rule of the Land Depart-

ment that the applicant should so inspect the

land before filing. This rule has been main-

tained for many years and while the Federal

Circuit Courts of Appeal (one of them being

the Ninth Circuit Court of Appeals for this

Circuit) have in two cases held that the De-

partment exceeded its authority in adopting
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the rule, the Land Department has consistent-

ly and uniformly continued to apply the rule

in all instances. The Supreme Court has, in

an analogous case, more recently approved the

basis of the rule, but it has been decided by

that Court that the Courts will not interfere

with the administration of the Land Depart-

ment, while the purchase is in process of ma-

turing into title up to and inclusive of the is-

suance of patent. So that in any event the

enforcement of the rule by the Department is'

a matter within its own control and it is bind-

ing upon applicants, until revoked or an-

nulled, so that a representation that it is not

necessary for the applicant personally to in-

spect the land within thirty days previous to

filing, is not true because the Land Depart-

ment does in fact require it." (Tr. p. 268.)

The particular vice of this representation on

the part of the defendants to their victims was that

they had induced the victims to believe that by

filing upon these lands, they would obtain a pref-

erence right from the Government to later obtain

patent by paying $2.50 an acre to the Government.

Even if the lands were open to entry, if the appli-

cant failed to comply with the regulations requir-
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ing examination of the land before application and

this was discovered by the Land Office, it would

result in the rejection of the application. The ap-

plicants, who filed through the agency and under

the direction of Byron and Alley, understood that

they were to obtain patent from the Land Office.

Even assuming that the defendants in good faith

believed that this regulation was wrong and the

Land Department exceeded its authority in making

such regulation, the only way to obtain the land

applied for, despite the regulations, would be to

wait until the land got beyond the reach of the

Land Department and had been patented to other

parties and then bring a suit in equity to impress a

trust upon the land for the benefit of the appli-

cant. The so-called selected lands were involved

in unapproved lieu selections, which had been

held up for many years by the Government and

there was no certainty as to when action would be

taken upon the selections. The applicants paid

their money to Byron on the assumption that they

would obtain patent from the Land Office and not
in contemplation of an equity suit some time in

the hazy future, which would be of problematical

outcome. If Byron simply told these applicants

that it was unnecessary to examine the land before
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filing, knowing the true situation as above stated,

such representation was undoubtedly false and

fraudulent, particularly in view of the fact that

he did not intend to repay the money which he had

obtained from these applicants.

Counsel devotes considerable space to an argu-

ment that the aforesaid regulation is unauthorized

by law and cites many decisions. The reason and

authority for the regulation is set forth in the case

of Frank L. Chambers, 40 L. D. 85. It is true that

the Court of Appeals in the Seventh Circuit, in the

case of Hoover vs. Sailing, 110 Federal 43, pro-

nounced this regulation invalid and that this court

in the case of Robnett vs. United States, 169 Fed-

eral 778, declared that a false statement in an ap-

plication as to personal examination of the land,

could not be made the basis of prosecution for

perjury. But in a later case, Ballinger vs. Ness,

33 App. D. C. 320, the Court of Appeals for the

District of Columbia, held that this regulation was

valid. This case was appealed to the Supreme

Court of the United States and that Court held:

"The Secretary's decision rejecting the re-

lator's application was not arbitrary or capric-

ious, but was based upon a construction of

Section Two, which was at least a possible one.
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had long prevailed in the Land Department,

had been approved in United States vs. Wood,

70 Federal 485, and Hoover vs. Sailing, 102

Federal 716, and has since been sustained by

the Court of Appeals in the present case. True,

a different construction had been adopted in

Hoover vs. Sailing, 100 Federal 43, and has

since been followed in Robnett vs. United

States, 169 Federal 778, but this, instead of in-

dicating that the Secretary's decision was ar-

bitrary or capricious, illustrates that there was

room for difference of opinion as to the true

construction of the section and that to deter-

mine whether the relator's application con-

formed thereto, necessarily involved the exer-

cise of judgment and discretion."

The Supreme Court refused to mandamus the

Secretary to disregard this regulation on the

ground that as long as the land was under the

jurisdiction of the Land Department, the Courts

would not interfere with its construction of the

law. Ness vs. Fisher, 223 U. S. 683.

The ultimate question in the case at bar is the

good faith of the defendants. It is obvious that

this representation could be used with great ad-

vantage by the defendants in securing money from
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their victims, who would be unable, by reason of

ph3'sical disability, the season of the year, incon-

venience or expense, to comply with the regula-

tions requiring personal inspection of the land.

Such representation, made with the intent to frau-

dulently deprive people out of their money, is

fraudulent. Durland vs. United States, 161 U. S.

306-316; United States vs. Comyns and Byron,

Supreme Court, January 7, 1919.

IV.

THE APPLICATIONS FILED IN 1914

Specification of Errors 5 to 14 Inclusive and 16 to

21 Inclusive. AssignmeRts of Error 5, 6,

75/2, 8, 9, 10, 13, 14, 15, 16, 20,

21, 22, 24, 27, 28.

Under this head it is urged in the brief of the

Plaintiff in Error that it was error to admit testi-

mony relative to certain timber and stone applica-

tions made at the instance of Byron and Alley in

the year 1914. It is claimed that these transac-

tions occurred more than three years from the

date of the finding of the indictment and, there-

fore, the statute of limitations would intervene.

It is also claimed that they would not be admissible

as tending to prove a continuing crime and would
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have no tendcncj^ lo show the intent of the accused

in the years 1916 and 1917, when he caused other

appHcations to be filed.

The appHcations filed in 1914, concerning

w^hich testimony was given by a number of wit-

nesses (Tr. p. 51, 78, 88, 120, 122, 126, 128, 137)

show that exactly the same plan and scheme was

used in inducing these applicants to file upon these

lands as was employed in 1916 and 1917 to secure

other applicants. The testimony does not include

all of the persons who were induced to file upon

the patented and selected lands. The defendant,

Byron, admitted on cross examination, that he had

located 35 or 40 people upon the selected lands and

17 or 18 upon the patented lands on homestead

claims, besides others on timber and stone claims.

(Tr. p. 229.) So, during the period from 1914 to

1917 inclusive, a great many people were located

by Byron upon these lands by virtue of practically

the same representations made by Byron in the

year 1914.

According to the witnesses, who filed in the

year 1914, Byron advised them that by filing upon

the selected lands they w^ould obtain a preference

right to later acquire patent, when the selections

were cancelled and the lands thrown open to entry,
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upon paying the Government purchase price of

$2.50 per acre. Byron gave them written con-

tracts, whereby it was agreed that the apphcants

would pay a certain amount of money in cash,

ranging from $250.00 to $500.00 and would pay

the balance up to $1,000 upon receipt of patent.

Byron, on his part, agreed to return the money

paid to him in the event that they were unsuccess-

ful in obtaining patent. It was shown by the evi-

dence that in all the cases the applications had

been rejected; in most cases that the applications

had been finally closed upon the records of the

Land Office and the money had not been refunded

by Byron as the contract provided for. It was

shown in a number of instances that the money

had been demanded by the applicants, but Byron

had put them off and evaded payment. The per-

sons located in 1916 and 1917 were located under

the same conditions and upon practically the same

representations as made in 1914.

The gist of the offense, under which Byron

was convicted, is the use of the mails and the stat-

ute of limitation runs not upon the scheme to de-

fraud, but from the time the mails were used. The

scheme to defraud might be originated seven or

eight years before the defendants used the mails
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and yet the existence of the scheme to defraud

might be proven notwithstanding the fact that it

extended over a time beyond the three year statute

of hmitations. It might be well to call the Court's

attention to the fact that in several instances, By-

ron located persons on certain lands in 1914, and

later in 1916 and 1917 relocated other parties on

the same lands without having repaid the persons

located on these lands in 1914, The witness Hing-

ston was located on both a timber and stone and

homestead claims in 1914. Later in 1917, Byron

located the witness Farr on the land involved in

Kingston's homestead application and took $200

from Farr for his services without notifying Hing-

ston or repaying him. (See Gov. Ex. 35.) Also in

1917, he located the witness Wilson upon land in-

volved in the application of Louis Larsen. Larsen

was located by Byron in 1914 and paid Byron

$250.00, but never got his money back. (Tr. p.

78.) Other duplications of this kind occurred

several times.

We think that the contention of counsel is

wholly without merit.

V.

THE HOMESTEAD APPLICATIONS
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Counsel assigned as error the admission over

objection of testimony regarding the homestead ap-

pHcation of Phihp Kingston, which was filed in

April, 1914.

This application was filed under similar cir-

cumstances as the other applications and Kingston,

at the same time, filed a timber and stone applica-

tion. In each case he had a contract with Byron

for the return of his money in the event he failed

to secure patent. Later, in 1917, the witness Farr

was located on the same piece of land by BjTon.

This particular instance has been discussed before

in this brief and its relevancy is apparent without

argument. Assignment 22 relates to the admission

in evidence over objection, of testimony relating to

the homestead application of the witness Coe. Coe

was induced by Byron to file both a timber and

homestead application at the same time upon two

parcels of the so-called selected lands and paid By-

ron $800. He received contracts from Byron in

which it was agreed that his money would be return-

ed in the event of failure to obtain patent. (Gov. Ex.

17 and 18.) His claims were rejected and he de-

manded the return of his money, but Byron never

paid same. (Tr. 128 to 135.)

Assignments 8 and 22 relate to the admission
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in evidenre over objection, of testimony relating

to the filing by one Qiialheim of an application to

purchase land involved in a State selection. (Tr.

p. 146 to 153, 157. Ex. 30.) The transaction in

this case was similar to those mentioned in the in-

dictment. Byron induced Qualheim in 1914, to

file on land upon which there was a pending, un-

approved State selection. An appeal was filed

and his application finally rejected and the case

closed February 10, 1916. A man named Barker

filed a relinquishment by the State of all claims to

said land and contemporaneously filed a homestead

application, which was allowed March 13, 1916.

Qualheim paid Byron $300 and got an agreement

such as has been referred to before in this brief.

BATon evidently never paid attention to the status

of the Qualheim case, after getting his money and

causing him to file on the land. Demand was made

of Byron for the return of the money paid about

fourteen or fifteen months before trial, which was

in April, 1918, but Byron never repaid the money.

Argument is not necessary to show the relev-

ancy of this testimony on the question of good

faith and intent of the defendant.

The above testimony, showing similar acts and

transactions of the defendant, was admitted for
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the purpose of determining his intent, scheme and

course of dealing.

The Court properly limited the effect of this

class of testimony by telling the jury that they

need not consider these applications for any other

purpose than for determining the intent with

which the defendant acted in this case in doing

what he did. (Tr. p. 276.)

The above testimony was properly admitted.

Riddell vs. United States, 244 Federal 695.

VI.

THE REGULATION REQUIRING APPRAISAL

Specifications of Error 15, 24, 35. Assignments of

Error 17, 39, 50.

On November 30, 1908, the General Land Of-

fice promulgated the following regulations:

"Regulations under the Act of June 3, 1878

(20 Stat. 89) and amendatory acts, commonly

known as the timber and stone act, are hereby

revised, modified and reissued as follows:

An}^ lands subject to sale under the foregoing

acts may, under the direction of the Commis-

sioner of the General Land Office, upon ap-

plication or otherwise, be appraised by small-



est legal subdivisions of their reasonable

value, but not less than $2.50 per acre, and,

therefore, no sales shall be made under said

acts except as provided by these regulations."

Other regulations to carry out the above pro-

visions were also promulgated at the same time.

They are set forth in page 43 of the brief of Plain-

tiff in Error and, therefore, we will not repeat

them. This regulation has been in effect ever

since its promulgation and is now in existence.

Plaintiff in Error contends that this regulation

is invalid and, therefore, no testimony regarding

Byron's representations as to the value of the se-

lected or patented lands, or representations that

the lands could be acquired for $2.50 per acre,

should have been admitted. Complaint is made of

the Court's instructions on this point and to Ihe

Court's refusal to instruct that the regulation was

invalid and not the law and that the defendants

committed no crime by so advising the applicants.

The indictment alleges that the defendants rep-

resented to the victims that the purchase price re-

quired and exacted to be paid by the United States

for the selected or patented lands and the timber

thereon, under the provisions of the timber and
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stone act, was $2.50 per acre and no more (Tr. p.

9), whereas in truth and in fact, as tlie defendants

well knew, lands under the timber and stone act

could be procured from the Government only by

the pajiTient of the appraised value thereof, which

in each and every instance would be many times

greater than the sum of $2.50 per acre.

Most of the witnesses testified that Byron gave

them to understand that the lands could be acquir-

ed from the Government for $2.50 per acre. In

some instances Byron did tell the applicants that

the Government might appraise the lands and in

one instance stated that if the appraisal price was

more than $2.50 per acre, he would make up the

difference himself. (Tr. p. 100, 101.)

It is apparent that many of the applicants,

dealing with Byron, would not have paid him all

the wa3^ from $150 to $500 down and gone to the

expense of filing an application for the land and

agreed to pay the difference between the first

payment and $1,000, when title was secured, if

Byron had given them to understand that the Gov-

ernment would appraise the land for its value and

require the applicant to pay the value as appraised

before patent could be secured. This misrepresen-

tation was, therefore, an important one, which the
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defendanl used in inducing the applicants to part

with their money. Whether the regulation was a

valid one or not, Ihe fact remains that the Land

Department was enforcing it and patent could not

be secured unless the appraisal price was paid,

providing, of course, the appraisal was made with-

in the time limited in the regulation. Of course,

the applicants might pay the appraisal price and

then sue in the Court of Claims for the recovery

of the difference between that and the $2.50 per

acre, but this Vv-as not contemplated so far as the

applicants understood. They were paying their

monej^ to Byron and expected to receive a patent

from the Government without an^' aftermath or

litigation, uncertain in its results. Cases cited un-

der paragraph four of this brief, on the point re-

garding personal examination of the lands, are

equally applicable here.

It is not necessary for the Court to determine,

as a matter of law, whether this regulation was

valid. The Court's instruction on this point cor-

rectly stated the issues in the case. The Court

said:

"Still another feature, which may be

alluded to, is as to the appraisement of the

land to determine its value and when the ap-
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praisement is made, it determines the price to

be paid therefor. It is insisted tliat, in making

and adopting this rule, the Land Department

has exceeded its authority. It is sufficient to

say that the Land Department is enforcing the

rule, and has been since its adoption, and it is

the rule by which all applicants for the pur-

chase of land are to be governed, so that a

representation, if made, that the applicant

could not be required to pay to exceed $2.50

an acre for the land, is not true and not the

law." (Tr. p. 268.)

The Court further instructed that if the defend-

ant Byron believed that he was right and the Land

Department was wrong, if he made the representa-

tions alleged with the intent to defraud the per-

sons to whom the representations were made, out

of the money they might pay to him, he would be

guilty of a scheme to defraud. (Tr. p. 277.)

The Court also instructed that as to the legal

phases attending Byron's transactions, if he had

acted upon the advice of lawyers and honestly and

in good faith sought legal advice and in good faith

and honestly followed such advice, he could not be

convicted of crime which involves wilful and un-

lawful intent, even if such advice were an inac-
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curate construclion of Ihe law. (Tr. 276, 277.)

We submit tliat the Court gave all the instruc-

tions to which the defendant was entitled under

this head.

The reason and authority for this regulation is

explained in the cases of

Virinda Vinson, 39 L. D. 449 at 450.

Lizzie Lawson, 44 L. D. 585.

In the last mentioned case the Secretary of the

Interior said:

"Congress has been specifically informed

of the departmental regulations requiring ap-

praisement of timber and stone lands and sale

thereof at their appraised value, but in no case

for less than $2.50 per acre (Annual Report of

Secretary of Interior for 1908, page 14), and

has thereafter made large additional appro-

priations to carry on the new work thus im-

posed on the field service of the General Land

Office.

"The Supreme Court of the United States,

in the case of the United States vs. Midwest

Oil Company, 236 U. S. 459 at 481, in speaking

of a long-continued practice of this Depart-

ment, in connection with certain withdrawals,
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said: 'Its (Congress') silence was acquiescence,

lis acquiescence was equivalent to consent to

continue the practice until the power was re-

voked by some subsequent action by Con-

gress.' This being true, Congress has not only

acquiesced, but, by the appropriations men-

tioned, has affirmatively approved the prac-

tice of the Department in this connection."

Counsel devotes much attention to earlier land

decisions, which are contrary to this regulation,

but these are not particularly in point because the

Land Department has consistently enforced this

regulation since 1908 and as long as they continue

to enforce it, it must be conformed to by appli-

cants for lands under the jurisdiction of the Land

Department.

Ness vs. Fisher, 223 U. S. 683 at 691.

VII.

THE STATUS OF THE PATENTED LANDS

Specifications of Error 25, 26, 30 and 32. Assign-

ments of Error 40, 41, 45 and 47.

The situation regarding the patented lands re-

ferred to in the Indictment and upon which Byron,

the plaintiff in error, attempted to locate a number

of people through the representations alleged in
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ihe Indictment, is about as follows: In a certain

equity suit filed in the United States Circuit Court

for Oregon on May 25, 1908, it was sought to can-

cel the patents to certain lands which had been

fraudolently acquired from the government. The

case was entitled "United States vs. Linn and Lane

Timber Co. and C. A. Smith et al." A decree can-

celling the patents was rendered on October 20,

1910, and the decree was affirmed by this Court

on May 20, 1912, and by the Supreme Court on

March 8, 1915.

The Cascade National Forest was created by

Proclamation dated March 2, 1907. The Santiam

Nadonal Forest was created by Proclamation dated

July 2L 1911, and included a part of the Cascade

National Forest. A portion of the lands involved

in the equity suit were located within the exterior

boundaries of the Cascade Forest and later in the

Santiam Forest. The balance of the lands includ-

ed in the said equity suit Vv'ere outside the limits

of the Santiam Forest but were contiguous to said

forest. This latter class of lands were withdrawn

by Executive Order of August 13, 1912, looking

towards legislation providing for the permanent

inclusion of such lands within the forest.

THE LANDS WITHIN THE EXTERIOR LIMITS
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OF THE FOREST

The applications filed for these lands through

Byron's solicitation were first rejected because the

local land office had not been notified that the

lands had been restored to the public domain and

open to entry.

(See Ex. 47, 48, 49 and 39. Tr. p. 189 to 192.)

This was a proper rejection of such applica-

tions.

Holt vs. Murphy, 207 U. S. 407, 414.

Germania Iron Co. vs. James, 89 Fed. 811.

Later, on April 20, 1916, after the Land De-

partment had notified the local office that the

lands had been restored to the public domain, but

were not open to entry because included in the

Santiam Forest, other applications were filed at

Byron's instigation, which were likewise rejected

because the lands were included within the said

forest.

The Plaintiff in Error contends that inasmuch

as these lands were patented at the time of the

creation of the Cascade and Santiam Forest they

could not become part of the forest, and that upon

cancellation of such patents the lands were re-
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stored to the public domain and should have been

open to entry under the land laws.

The position of the Land Department is stated

in the decision of the Commissioner upon the ap-

plication of K. E. Parker, who was one of the wit-

nesses in the case at bar. (See Ex. 51.)

The Commissioner there said, citing a decision

of the Secretary:

"The executive order was made August 13,

1912, at a time when the United States was

asserting its rights arising from Puter's fraud

in acquiring title. When cancellation of the

outstanding legal title was effected, the title

so reacquired related back to the date w^hen

the legal title was lost, revesting the United

States as perfect uninterrupted title as it held

at the inception of the fraud. The judgment,

in effect, established the fact that the patent

was never intelligently made and an equitable

title remained in the United States because of

the fraud practiced by the grantee upon the

United States. This is established by the de-

cree.

"An order of reservation operates upon

the equitable as well as the legal rights of the
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United States in the land, and when the legal

right is subsequently canceled, the order of

reservation which has been made while legal

title was outstanding is effective, for the com-

plete title is merely reunited where the equit-

able title was all the time. The decision is

affirmed."

The testimony of Mr. Millrick of the Land De-

partment also explains the Department's practice

with regard to these lands. (Tr. 196 to 200.)

We contend that the holding of the Depart-

ment in this respect is a proper one. The Court's

attention is called to the case of

Bradford vs. U. S., 222 Fed. 258.

This was a case where certain patents to public

lands were cancelled on the ground of fraud. The

Court in considering the effect of the cancellation

decree states:

"The decree of the Court declared void,

cancelled and annulled, the patents that had

been issued and the conveyances made there-

under and restored to and declared the land

to be the property of the United States. This

cancellation has the effect of wiping out as

though never existing, the patents and convey-
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ances in question."

It is further held in this case that the effect of

the cancellation of the patents would be that the

land was to be considered as continuously the

property of the United States.

See also

Alice M. Reason, 36 L. D. 279.

Sarah V. White, 40 L. D. 630.

THE LANDS EMBRACED IN THE EXECUTIVE

WITHDRAWAL

These lands are in the same situation as those

included within the exterior limits of the forest,

as the temporary withdrawal order was proclaimed

on August 13, 1912. This was some time before

the applications in question were made.

The executive order of August 13, 1912, is as

follows:

"Under authority of Act of Congress, ap-

proved June 25, 1910 (36 Stat. 847), and on

recommendation of the Secretary of Agricul-

ture, it is hereby ordered that the public lands

herein described be temporarily withdrawn

from settlement, location, sale or entry, sub-

ject to the provisions of the aforesaid act.
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(Here follows description of lands.)

"The object of this withdrawal is to with-

hold from disposition lands awarded to the

United States by the Circuit Court of Appeals

pending disposition by Congress of legislation

now before it, looking to the inclusion of the

lands within a national forest."

Counsel claim that the President did not have

authority to withdraw these lands, because the

order was not for the public purpose mentioned

in the statute.

The act of June 25, 1910, in part provides:

"That the President may temporarily with-

draw from settlement, location, sale or entry,

any of the public lands and reserve the same

for water power sites, irrigation, or classifica-

tion of lands or other public purposes to be

specified in the orders of withdrawal."

A temporary withdrawal for the purpose of

including land within a national forest, which is

for the purpose of preserving the water sheds and

to conserve the water rights, is surely the same

general purpose as that of a withdrawal for water

power sites, irrigation or classification of lands.

This was so held bv .Fudge Wolverton in his de-
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cision upon niotioji for new ii-inl. (Tr. p. 292.)

If the doctrine of "Ejiisdcni Generis" be ap-

plied to the words "other public purposes" in the

statute, it would certainly be held to mean with-

drawal for the purpose of including lands within

a national forest, because the reservation of the

lands for the purpose of preserving water sheds,

would naturally serve also to preserve water power

sites and irrigation. This is similar in principle to

the case of Caminetti vs. United States, 242 U. S.

470 at 487.

The President has power to make such with-

drawals in aid of contemplated legislation.

United Stales vs. Midwest Oil Company,

236 U. S. 459.

II is obvious that the scheme of the Plaintiff in

Error to locate persons upon these lands was an

absolutely worthless and impractical procedure, as

Byron, as well as his counsel Mr. Comyns, well

knew. The Land Department held that these so-

called patented lands were within the national for-

est. The applications made for these lands under

the direction of Byron were uniformly rejected.

As admitted by Mr. Comyns (Tr. p. 222, 223) as

long as the lands were within the jurisdiction of
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the Land Department there was no way to obtain

title, either through the Land Office or the Courts,

except by action of Congress. Therefore, as long

as the Land Department continued to hold that

these lands were within the national forest, there

would be no way of obtaining title and it is appar-

ent that lands once within a national forest will

remain there more or less indefinitely. Yet, in

view of this situation, Byron took large sums of

money from these applicants and spent it as fast

as he got it. His procedure with relation to this

class of lands was just as fraudulent as his trans-

actions in locating people upon the lieu selections.

VIIL

THERE IS NO LEGAL PRESUMPTION THAT
THE DEFENDANT HAS A GOOD CHARACTER
Specification of Error 27. Assignment of Error 42.

The Court denied a requested instruction to the

effect that the character of one accused is pre-

sumed to be good, where no evidence to the con-

trary is produced by either side.

The Court's refusal to so instruct was not error.

Greer vs. United States, 245 U. S. 559.

IX.

LAND EMBRACED IN AN UNAPPROVED LIEU
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SELECTION IS SECxREGATED FROM THE
PUBLIC DOMAIN

Specifications of Error 28, 29, 31, 33, 34, 36. As-

signments of Error 43, 44, 46, 48, 49, 51.

Counsel for Plain I iff in Error claim that it

was error for Ihe Conrt to instruct the jury that

unapproved forest lieu selections, such as involved

in this case, operate to segregate the land selected

from the public domain so as to prevent the allow-

ance of any other applications for the land selected

during the pendency of such selection.

The Land Office rule in this respect has been

in existence for more than 15 years.

"Good administration requires that pend-

ing the disposition of a selection, even though

erroneously received, no other application, in-

cluding any portion of the land embraced in

said selection, should be accepted, nor should

any rights be considered as initiated by the

tender of such application."

Santa Fe Railroad Co. vs. California, 34 L.

D. 12, 13, Decided July 3, 1905.

"A third party cannot be permitted to in-

trude himself into a transaction of exchange

of lands pending between another party and
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the United States, under llie act of June 4,

1(897, Wlien sucli a transaction is entered up-

on, it is for the government alone to determine

the sufficiency of the title to the land tendered

by the selector. While an application for se-

lection of public lands is pending, and until

it is disposed of, the land involved is not sub-

ject to another entry, and no subsequent ap-

plication not based on antecedent claim of

right in the land will be received or recog-

nized. Porter vs. Landrum (31 L. D. 352,

353); F. C. Finkle (33 L. D. 233, 235)."

O'Shee vs. Coach, 33 L. D. 295, 297, decided

October 29, 1904.

The procedure announced in the said depart-

mental decisions, has been followed ever since the

said decisions were rendered and is now in effect.

Of this Mr. Comvns, counsel for Plaintiff in Error

and a witness for the defendant at the trial of this

case, is well aware. (Tr. p. 220.) The defendant

Byron also knew of the existence of this regula-

tion. (Tr. p. 231.)

The authority of the Land Department to make

such a regulation, we think, is well settled by the

following cases:
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Holt vs. Murphy, 207 U. S. 407.

Germania Iron Co. vs. James, 89 Federal 810.

McMichael vs. Miuphy, 197 U. S. 804, 312.

Lyle vs. Patterson, 228 U. S. 211.

Counsel devote some space in their brief to

quibbling about an unapproved selection not being

an entry and cite a number of early land decisions,

which appear to be contradictory to the present

practice of the Land Office.

If it is within the power of the Land Depart-

ment to give a homestead or timber and stone

entry a segregative effect, it is certainly also with-

in its power to give such effect to a selection or a

proffered selection.

The Land Department has power to make ap-

propriate rules for the orderly administration of

the public land laws.

Champion Lumber Co. vs. Fisher, 227 U. S.

445, 448, 449.

Holt vs. Murphy, 207 U. S. 407.

X.

THE REFERENCE TO MR. MILLRICK'S TES-

TIMONY IN THE INSTRUCTIONS

Specifications of Error 32 and 33. Assignments of

Error 47 and 48.
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The Court at one place in the instructions

nialves reference to the testimony of the witness

Milhiclv, and Plaintiff in Error urges that this is

prejudicial error. The instruction complained of

is as follows:

"An application filed for entry must not be

confused with what is styled a contest. A con-

test may be filed by any one who believes the

selector is not legally entitled to the selection.

If the contestant is successful, then he has the

first right to file on the land, but a mere ap-

plication to enter is not a contest, although it

is sometimes treated as a contest. The prac-

tice in this respect has been clearly defined to

you by Mr. Millrick, and you will remember

what he said about it. Ordinarily, therefore,

under the practice, a person will not apply for

entry where a selection is pending that is in

course of investigation and decision by the

Land Department; but if he believes the se-

lection to be irregular or illegal, he will file a

contest, and if his right be better than that of

the selector, then he may make his filing on

the land."

Millrick, who was a member of the Board of

Law Review of the General Land Office at Wash-
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ington, had testified as to the Land Office practice

with respect to the c!a5ises of lands involved in the

case. (Tr. 63 to 78, 80 to 87, 196 to 200.) At one

place in his testimony, being especially examined

by the Conrt. he stated that while a timber and

stone application was pending, none other can be

filed. If one vranted to inaugnrate a contest, he

could attack its validity, assert that it was not made

in compliance with the law, and he conld file an ap-

plication to contest it in the local office and it would

be a contest in issue. The Court then interposed

this question: "It would be a contest and not an

application for the land? A. Yes." (Tr. p. 74.)

Again the witness testified in detail that an un-

approved selection segregated the land selected and

that an application for such land would be rejected

and further that a timber and stone applicalion was

not a contest. (Tr. p. 83, 84.)

The Court in giving the instructions complain-

ed of was merely explaining to the jury the dif-

ference between an application and a contest and

v/ithout going inio great detail drew the jury's

attention to Mr. Millrick's testimony on the sub-

ject, thereby clearly indicating lo the jiuy that Ihe

Court had adopted Millrick's construction of the

rule on the subject, which the witness stated clear-
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]y and elaborately.

There is nothing in the reference to Mr. Mill-

rick from which the jury would be at all likely to

infer that the Court was drawing an invidious dis-

tinction between Millrick and the witness, Comyns,

or any other witness.

The Courl will take judicial notice of the rules

and regulations made by the Land Department re-

garding the sale and exchange of the public lands.

Cosmos Company vs. Gray Eagle, 190 U. S.

301, 309.

The Court also instructed the jury as follows:

"Another idea advanced by the defendant,

and especially by Mr. Comyns, a witness in his

behalf, is to the effect that the filings of the

fipplicanis could and would in the end be

made the basis of suit on the part of the appli-

cant against the selector, if his selection should

be approved by the Land Department, and a

patent should subsequently be issued to him;

the purpose of the suit being to declare the

patentee the holder of the legal title, but in

trust for the applicant. The idea is delusive

and misleading in Ihis: In the first place, un-

der the rules and practice of the Land Depart-
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inenl, the applicanl here would get no prefer-

ential or prior right b^^ his apphcation, and

without that it could form no basis upon

\vhich to predicate such a suit; and, in the

second place, the Land Department having

passed upon the facts touching the alleged

fraudulent selection, the decision of the Land

Department w^ould become final, and after the

patent shall have issued could not again be

inquired into either in the Land Department

or the courts."

Counsel claim this instruction to be error on

the ground that Comyns did not testify that ques-

tions of fact determined by the Land Department

could be review^ed by the Court, but conceded that

the Department was the final judge of the fact.

The instruction correctly stated the law.

Fisher vs. Rule, decided by Supreme Court

January 7, 1919.

Counsel did not take any exception to the

Court's reference to the testimony of Comyns, nor

make any suggestions of any kind to the Court

that Comyns did not testify as the Court stated.

(Tr. p. 281, 287.) It is too late to urge this point

now for the first time upon appeal.
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Van Deiisen vs. United States, 151 Fed. 989,

992.

Alexander vs. United States, 138 U. S. 353,

355.

The Coiiil niiglil have well inferred from the

testimony of Comyns that he contended that the

title of the selector, whose selection was approved

by the Department, conld be attacked in the Conrts

by a timber and stone applicant, who had filed on

the selected land before snch approval. (Tr. p.

220.)

Furthermore, this idea was especially urged by

the defendant himself when he was on the stand.

(Tr. p. 231.)

So in any event no prejudice resulted to the

defendant in the instruction complained of and

could in no way have changed the result of the

case.

Myers vs. United States, 223 Fed. 919 at 925.

CONCLUSION

The defense in this case was principally made

of numerous contentions of error on the part of

the Uand Department in the construction and ad-

ministration of the Land Laws. In fact, according

to the defendant and his counsel, the Land Depart-
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nient \vi)s wrong in aboul everything it did. Tlie

case, in its last analysis, is simple enough. The

defendant, according to his own testimony, located

a large number of people upon lands, which the

T^and Department held were not open to entry. He

knew that the applications would be rejected, but

relied either upon obtaining advance notice when

the lands would be thrown open to entry, or upon

maintaining an equity suit against a subsequent

patentee to the lands. He charged large sums of

money for his services in locating applicants and

promised to return their money, if he could not

get title for them and immediately upon receiving

the money put himself out of a position to redeem

such promise by spending all of the money so paid

him and also making himself judgment proof by

fraud as condemned by Section 215 of the Penal

disposing of all the property he had. This was a

Code.

United States ^^s. Comyns and Byron, decided

by the Supreme Court January 7, 1919.

The defendant was fairly tried and rightly con-

victed and the judgment should be affirmed.

In the hope that this brief may be of some as-

sistance to the Court, it is respectfully submitted.

I
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B. E. HANEY,
United States Attorney for Oregon.

JOHN J. BECKMAN,
Assistant United States Attorney.




